Contracts Essay Outline & Exam Grid
1. Step 1 -What law applies – Common Law or the UCC?

a. Is it a sale of goods? UCC Article 2

b. Is it a sale of services or real property?  Common Law

c. Is it a mixed goods/services contract?  
2. Step 2- Was a contract validly formed? 
a. Was there an offer?  
b. Was the offer terminated?
c. Was valid acceptance given?

d. Was there consideration?

e.  Are there any defenses to contract formation?

i. Statute of Frauds

ii. Mistake

iii. Illegality

iv. Incapacity 
v. Unconscionability

vi. Duress

vii. Fraud

3. Step 3 - What are the terms of the contract?

a. Parol Evidence Rule
b. Modification
c. Mistake and Ambiguity
d. Interpretation of terms
4. Step 4 - Have the terms of the contract been performed or have the conditions been excused?

a. Performance 
i. UCC – Perfect tender rules
ii. Common Law – “substantial performance”
b. Conditions Satisfied
c. Conditions Excused
5. Step 5 -Has the duty to perform been discharged 
a. Discharge/Excuse of conditions
i. Impossibility
ii. Impracticability
iii. Frustration of Purpose
iv. Insecurity 
v. Subsequent Agreement of Parties
1. Mutual Rescission
2. Modification
3. Accord and Satisfaction
4. Novation
6. Step 6- Has there been a breach?

7. Step 7- What are the remedies?

a. Damages
b. Specific performance
c. Other equitable remedies
8. Step 8 - Do any third-parties have rights or responsibilities under the contract?

a. Third-party beneficiaries
b. Assignment 
c. Delegation 
I. Step 1 – What law applies?
The Common Law governs contracts for services/real estate.  This contract was for ____________. Thus, the common law controls.

The UCC governs contracts for the sale of goods.  Goods are defined as movable objects.  This contract involves the sale of _________.  Because _________ are goods, the UCC will govern this contract.  
(If the fact pattern deals with merchants – then the UCC has special rules for merchants)
In addition, the UCC has special rules which apply when merchants are involved.  Merchants are those who regularly deal in the particular goods.  Here, both _______  and ___________ are merchants because they regularly buy and sell __________.  Thus, the special rules for merchants apply to this contract.
	Common Law
	UCC

	· Services Contracts

· Real Estate Contracts
	· Sales of Goods

· Tangible, personal property

	Mixed-deal contracts

General Rule: look to most important part of the deal.  That part will determine which law applies.

· Exception: if a contract divides payments between goods and services, then apply the UCC for the goods part and Common law to the rest.



II. Step 2 – Is there a valid contract?
The issue is whether there is a valid contract.  There are three requirements of a valid contract: offer, acceptance, and consideration.
Is there a valid offer?

An offer is a communication that creates a reasonable expectation in the offeree that offeror is willing to enter into a contract on the stated terms.

An offer requires: (1) manifestation of a present intention to contract demonstrated by a promise, undertaking or commitment; (2) definite and certain terms; (3) communicated to an intended offeree (a reasonable person in the position of the offeree would believe his assent creates a contract).   
Has the offer been terminated? 
Next, issue is whether the offer has been terminated, either by a lapse in time, by a revocation, by a rejection, or by operation of law.


A revocation occurs when the offeror manifests an intention to terminate the offer.  A revocation is only effective upon receipt by the offeree.  However, an offer is irrevocable where there is an option contract, firm offer (UCC sale of goods), detrimental reliance, or part performance (in a Unilateral K).
     
An option contract is one where consideration has been paid to keep an offer open for a specified period of time.  

Under the UCC firm offer rule, a signed, written offer to buy or sell goods that expressly states it will remain open is irrevocable for the stated period of time.  The firm offer rule applies when the seller is a merchant and the offer is in writing and signed by him. 
(revocation effective when received)


In this case, _____________ attempted to revoke when he ____________.  The revocation was/was not received until __________ and was/was not effective until that time.  On __________, prior to the receipt of the revocation, _______ accepted/had not accepted the offer and a valid contract was/was not created at that time.  Thus, the revocation was/was not effective.
(revocation not effective because of an option contract)


The revocation was invalid because ____’s offer was a binding option contract.  ___ paid $xxx to ___ to keep the offer open until ____.  This constitutes an option contract and ____’s offer was irrevocable for the stated period.
(revocation not effective because of firm offer rule)
(revocation not effective because detrimental reliance) 
	Offer
	Termination

	An offer: (1) manifestation of a present intention to contract demonstrated by a promise, undertaking or commitment; (2) definite and certain terms; (3) communicated to an intended offeree. 
· Definite and certain terms = material terms (parties, subject matter, price (for Common Law), quantity (for UCC), and time for performance).

1. Content

a. An offer is NOT required to contain all material terms.

b. Watch for missing PRICE in services contracts.

i. Sale of real estate – (common law) price and description of land are required.  It is not an offer without price.
ii. Sale of goods – (UCC) price is NOT required, but quantity is required (subject to exceptions).

iii. Vague or Ambiguous material terms – under UCC and Common Law – an offer is NOT made using vague and ambiguous terms (such as “fair” or “appropriate”

c. Requirement Contracts/Output contracts

i. Sale of goods contract can state the quantity of goods to be delivered in terms of buyer’s requirements or seller’s output, or in terms of exclusivity.
ii. An output K exists where the seller commits to sell all goods it produces to the buyer. Such Ks are valid even though no specific quantity is mentioned or accepted by the offeree. 

iii. UCC requires the quantity to be set in good faith, not be unreasonable disproportionate to any stated estimate or any normal prior output or requirement.
2. Context

a. An advertisement is NOT an offer.

b. Exceptions:

i. Advertisement can be an offer if it is the nature of a reward.

ii. Advertisement can be an offer if it is specific as to quantity and expressly indicates who can accept it.
3. Bilateral K: is an exchange of mutual promises, supported by valuable consideration.

4. Unilateral K: An offer for a unilateral K is a promise to perform in exchange for a requested performance rather than by a return of a promise.

5. 
	An offer cannot be accepted if it is terminated.
1. Lapse of time – time stated in offer, or a reasonable time.

2. Termination by operation of law: Death or insanity of either party, destruction of the subject matter of the contract.
3. Revocation of an offer (words or conduct of offeror)

a. Unambiguous statement/conduct by offeror of unwillingness or inability to contract.
b. Offeree must be aware of the revocation to be effective.

c. Revocation is not effective until RECEIVED.

d. Some offers CANNOT be revoked:

i. Option Contracts – offeror (1) promises to keep open for a certain time and (2) promise is supported by payment or other consideration by offeree.

ii. Special UCC Firm Offer Rule – an offer cannot be revoked for up to 3 months (or reasonable time stated) if (1) it is an offer to buy/sell goods, (2) it is a signed, written promise to keep the offer open, and (3) the party is a merchant (no consideration required)
iii. Detrimental Reliance Rule – an offer cannot be revoked if there has been (1) reliance that is (2) reasonably foreseeable, and (3) it would be detrimental to party who has relied if the offer is revoked.

iv. Part-Performance Rule – the start of performance pursuant to an offer to enter into a UNILATERAL contract makes that offer irrevocable for a reasonable time to complete performance.

· However, if it is mere preparation, then it does not satisfy this rule.

4. Rejection of an offer (words or conduct of an offeree)

a. Words or conduct of the offeree rejecting the offer – effective when received.
b. Counteroffer – terminates offer and becomes new offer (the original offer is DEAD)
c. Conditional Acceptance – treated like counteroffer.  Look for words like “if,” “only if”
d. Additional Terms in a Common Law Contract
i. Mirror Image Rule – treated as a counteroffer.
e. Additional Terms in a UCC contract – Seasonable Expression of Acceptance – treated as acceptance that forms a contract, but the additional terms are not part of the K between non-merchants.  

i. Merchant Rule: As between 2 merchants, the additional terms are part of the contract, unless (1) they materially change the offer, (2) the offeror objects to the change, or (3) if offer did not allow additional terms


Has the offer been accepted?
The next issue is whether the offer has been accepted.  An acceptance is an agreement to be bound by the terms of the offer. Under the common law, the acceptance must mirror the offer.  Under the UCC, however, any seasonable assent to the offer is a valid acceptance.


An offeree can accept an offer by performance or by a promise to perform.  Here, ___ accepted/did not accept ___’s offer by performance/promise to perform when he ___________________________ as requested in the offer.
Is there consideration? 
To be valid, the contract must be supported by consideration.  If there is no consideration, the contract is not enforceable. Consideration is a bargained-for exchange of legal detriment or benefit.  Here, the contract is/is not supported by consideration.  ____ offered to _______, and in exchange, ____ agreed to _______.

	Acceptance
	Consideration

	Acceptance is manifestation of assent to the terms of an offer in the manner authorized by the offer.

Ways to Accept
1. Later conduct implying contract 
2. Offeree fully performs 

3. Offeree starts to perform – treated as implied promise to perform.  Exception: offers expressly requiring performance as acceptance (i.e. unilateral Ks) require full performance for acceptance.
4. Offeree Promises to perform 
5. Mail-box rule – C/L: acceptance valid as soon as dispatched.  
a. Rule does not apply if the offer stipulates that the acceptance is not effective until received.

b. A revocation is effective upon receipt

c. If the offeree sends a rejection and then sends a

acceptance, whichever arrives first is effective.
6. Seller of goods sends the “wrong” goods – UCC:
a. General Rule: treated as acceptance AND breach
b. Accommodation Exception: treated as Counteroffer AND no breach if seller sends note to buyer that could not fill order w/ correct goods. Buyer can accept or reject goods.
Who can Accept
1. An offer can be accepted only by (1) a person who knows about offer; (2) who is the person to whom it was made.

2. You cannot assign offers to other people.
	Consideration is bargained for exchange of legal detriment or benefit.  
Forms of Consideration
1. Performance/promise to perform – do something not legally obligated to do

2. Forbearance/promise to forbear – not do something legally entitled to do
Consideration Issues: 
1. Adequacy of consideration is NOT relevant

2. Past Consideration –does not satisfy consideration

3. Preexisting legal duty – C/L: performing or promising to perform an existing legal duty is insufficient consideration.  New consideration is required for contract modification.
a. Exceptions: (1) additions to or changes in performance can be consideration; (2) performing despite unforeseen difficulty, if so severe as to excuse performance, is consideration; (3) third party’s promise to pay – your preexisting duty to party 1 will be consideration in promise to perform duty as to a third party.

4. Preexisting legal duty – UCC: No preexisting duty rule.  New consideration is NOT needed to modify sale of goods contract. Good faith is the test for changes in an existing sale of goods contract.
5. Part-payment as consideration for release from debt (1) key is whether debt is “due and undisputed;” (2) if yes, then part payment is NOT consideration of release.  (3) if not yet due, then it can be consideration.

Consideration Substitutes
1. Payment of debt barred by statute of limitations: A written promise to satisfy an obligation for which there is a legal defense is enforceable without consideration.

2. Promissory Estoppel or detrimental reliance – (1) promise, (2) reliance is reasonable, detrimental, and foreseeable, (3) enforcement necessary avoid injustice.


Are there any defenses to contract formation? 

A contract might not be valid because of some Defense to formation, such as the Statute of Frauds, Mistake, Illegality, Incapacity, Unconscionability, or Duress/Fraud.
“The Statute of Frauds requires certain contracts to be in writing signed by the party sought to be bound to be enforceable.  For instance, contracts for the sale of goods over $500 have to be in writing, as do contracts in contemplation of marriage.”
	Defenses to Formation

STATUTE OF FRAUDS
1. Purpose: Designed to prevent fraudulent claims (to make it harder to “fool” the court by claiming falsely that there is a contract, and requiring claimant to have “special proof” that a contract exists.

2. Three SOF issues:

a. Is the contract within the SOF?

b. If so, is the SOF satisfied?  - remember the SOF is evidentiary

c. Is there a SOF defense?

3. 6 types of contracts fall within the SOF –MY LEGS
a. Promise in consideration of MARRIAGE
i. Not merely a promise to marry, but rather a promise to do something or refrain from something IF we marry.
b. Service contract not “capable” of being performed within a YEAR from the time of the contract
i. A specific time period, more than a year
ii. A specific time more than a year (i.e. singer signs contract in June 2006 to sing in July 2008… this is within SOF).
iii. A Task is NEVER within in SOF if nothing said about time.  We assume “any task is theoretically capable of being completed with unlimited number of resources within a year”
iv. Life – if hired for life, SOF does NOT apply.
c. Transfers of interest in LAND
i. K must involve transfer of interest, not simply involving real estate.
ii. Exception: if have lease for 1 year (or less), then not w/in SOF.
d. Promises by EXECUTOR to “answer personally” the debts of a decedent
e. Sale of GOODS for $500 or more- Under UCC
f. Promises to Answer for (“guarantee”) the debts of another (SURETY)
i. General Rule: a promise to pay if someone else does not (not merely a promise to pay)
ii. Main purpose/primary objective exception: if the person promising to pay the debts of another is the person benefiting for the other’s work, then the K is not within the SOF.
4. How  is the SOF satisfied? (if satisfied, then have K).
a. Satisfaction through performance

i. Performance and Service Contracts 
1. Full performance by either party satisfies the SOF.  
2. Part performance of services contracts does NOT satisfy the SOF.
	ii. Sale of Goods Contracts (UCC) 
1. Ordinary Goods – part performance satisfies the SOF, but only to extent of the part performance.
iii. K not within SOF
1. Specially manufactured: SOF satisfied when seller makes a “substantial beginning” (clear that goods will be specially manufactured).
2. Land sale K: SOF satisfied where party paid all or part of the sale price and where party is in possession of property or where a valuable improvement was added.  Full payment ALONE does NOT satisfy SOF.
b. Writing

i. Common Law – look at content of writing – ALL material terms test (who and what).  Must be signed by person who is asserting SOF defense.
ii. UCC SOF – writing must contain the quantity term.  Signed by person asserting SOF defense.  Remember – Price is not necessary term for UCC.
1. Exception-Merchant confirmation rule: In K between merchants, if one party sends the other party a written confirmation of the understanding within a reasonable amount of time, it will bind the recipient if he has reason to know of the confirmation’s content and does not object within 10 days of receipt. 
c. Judicial Admission – common-sense recognition that if the defendant asserts a SOF defense but admits in pleading/testimony that had entered into agreement with plaintiff, then purpose of SOF is fulfilled and SOF is satisfied.
5. Other areas for the SOF

a. Authorization to enter into K for someone else
i. Rule of law require that authorization MUST be in writing ONLY if the contract to be signed is within the SOF.
b. Contract Modification (think about when a oral modification is made)
i. Rule of law require written evidence of modification when contract is w/in SOF.
ii. For a written agreement requiring that all modifications be in writing:
1. Common Law: contract provisions requiring all modifications be in writing are NOT effective (ignore these provisions)
2. UCC: Contract provisions requiring written modifications are effective unless waived.



	MISTAKE

1. Mutual Mistake of Material Fact – no K if error is grave/material and K is executory
a. Both parties mistaken, and

b. Basic assumption of fact, and

c. Materially affects the agreed exchange, and

d. Deals with a risk that neither party bears = then agreement is NOT legally enforceable.

2. Unilateral Mistake of Material Fact

a. Courts less likely to allow a party to void a K for mistake made by only one party.  However, when the non-mistaken party had knew or had reason to know about the mistake, the K is voidable by the mistaken party.
ILLEGALITY

1. If subject matter is illegal, the agreement is NOT enforceable.  

2. If subject matter is legal, but the purpose is illegal, the agreement is enforceable only by the person who did not know of the illegal purpose.

INCAPACITY

1. Who lacks capacity to contract?

a. Minors (under 18)
b. Mental incompetents
c. Intoxicated persons if the other party knows of intoxication
2. Consequences of incapacity
a. Right to disaffirm by person without capacity

i. Minor can get out of contract

ii. If minor performs though, other party CANNOT get out of contract.

b. Implied affirmation by retaining benefits after gaining capacity (ratification)

c. Quasi-contract liability for necessities (food, clothing, medical care, shelter)
UNCONSCIONABILITY

1. Empowers court to refuse to enforce all or part of an agreement
2. Where K is one sided; gross disparity between the parties
3.  Unfair surprise and oppressive terms when at time the agreement was made
DURESS

1. Elements of Economic Duress

a. “Bad Guy” makes improper threat and

b. “Vulnerable guy” has no reasonable alternative

2. Most common example of economic duress = (1) existing contract about supplying goods b/w 2 merchants; (2) 1 party wrongfully threatens to breach; (3) vulnerable guy has no other source of supply
FRAUD

1. In inducement: Victim realizes that bargain made but consents w/false impressions given by the other party

2. In execution: V does not know K was even made (void).


III. Step 3 – What are the terms of the contract?
The next issue is to determine the contract’s terms.  This deals with Parol Evidence rule, contract Modification, Mistaken and ambiguous terms, and Interpretation.
Parol Evidence Applies?
(if written or oral expression are made before or after the final agreement may need to discuss Parol Evidence)

When the parties to a contract express their agreement in a final writing, other written or oral expressions, made prior to or contemporaneous with the writing, are inadmissible to alter the terms of the writing.  Parol evidence is admissible to interpret the terms of a contract where there is an ambiguity or for other exceptions.
A contract Modification involved? 

(if a modification was attempted…)


Modifications are valid under common law so long as there is consideration provided.  Under the UCC modifications are valid between merchants without consideration so long as they enter into the modification in good faith.


Here, _______________________.  Therefore, ___________________.
	PAROL EVIDENCE 
1. Where parties have reduced their agreement to a final integration, parol evidence is not admissible to vary terms.
2. Test: Is extrinsic (oral or written) evidence as to the content of the contract admissible?
a. Is there a final writing (intent)?

b. If so, is there prior extrinsic evidence? (parol evidence)
c. If so, what is the impact of the parol evidence?  If it contradicts, varies or adds to integrated writing it is inadmissible unless it is offered to:
i. Clarify ambiguous terms;
ii. Show defense to K formation (fraud, duress, etc);
iii. Show existence of condition precedent not fulfilled;
iv. Under UCC to introduce evidence based on course of dealing, usage in the trade, or course of performance to explain or supplement a K term;
v. Show no final integration (remember this!);
vi. Show consistent collateral subordinate K that normally would not be included in integrated writing
· UCC: Consistent additional terms can be shown by oral evidence unless K has iron clad merger clause or Court finds that the K was intended to be a final & exclusive agreement.
MODIFICATION 

1. Additional Consideration is needed under common law

2. Under UCC, no consideration needed as long as good faith

3. Modification may need to satisfy the statute of fraud
MISTAKEN AND AMBIGUOUS TERMS 
Under UCC and Common Law – an offer is NOT made using vague and ambiguous terms (such as “fair” or “appropriate”)
INTERPRETATION OF TERMS 
Conduct can be a source of contract term
· Course of dealings between the parties – dealings between the contract parties in a different, but similar contract.
· Custom and usage in the industry– conduct between people similar to parties under similar (but different) contract
UCC Default Terms

· Delivery obligations of seller of goods if delivered by common carrier
· Shipment contracts – seller completes delivery obligations when: (1) gets goods to common carrier; (2) makes reasonable arrangement for delivery; (3) notifies buyer
· Destination contracts – Seller does not complete delivery obligations until goods arrive where buyer is. 

· Look for – FOB (free on board) (City).  If City is where seller is, then it is a shipment contract.  If city is anywhere else, it is a destination contract
	Risk of Loss – who bears risk of loss?
1. How does it arise?

a. Contract has been formed

b. Goods damaged or destroyed before buyer receives them

c. Neither buyer nor seller is to blame.

2. Risk of Loss Rules

a. (1) Agreement – if terms of contract specify who bears risk, the terms control.

b. (2) Breach – breaching party is liable for ANY uninsured loss

c. (3) Delivery by common carrier – risk of loss SHIFTS from seller to buyer when seller completes delivery obligations

d. (4) If no agreement, no breach, and no delivery by common carrier – a merchant seller bears risk until delivered to buyer.  Non-merchant seller shifts risk of loss to buyer when seller “tenders” the goods.

Warranties of Quality – UCC terms
1. Express Warranties – terms in contract promising something about the goods.

a. Cannot be disclaimed.

b. They can be limited (i.e. limit on payment in case of breach of warranty), unless the limit is “unconscionable”

2. Implied Warranty of Merchantability – implied by law – when person buys goods from merchant, a term is automatically added to contract that “goods are fit for the ordinary purpose for which such goods are used.”

a. Seller must be a merchant who deals in that kind of goods.

b. Can be disclaimed with CONSPICUOUS language

c. Can be limited in terms of recovery for breach.

3. Implied Warranty of Fitness for a Particular Purpose – warranty that goods are fit for a particular purpose.

a. Buyer has particular purpose, so relying on seller to supply suitable goods.  Seller must have reason to know of purpose and reliance.

b. Can be disclaimed with CONSPICUOUS language

c. Can be limited in terms of recovery for breach.




IV. Step 4 – Have the terms of the contract been performed or have the conditions been excused? 
The issue here is whether the terms of the contract have been performed.
Have the terms of the contract been performed? AND/OR
Have the express conditions (Precedent, Concurrent, Subsequent) under the agreement been complied with or excused? 

Express conditions must be strictly complied with and complete performance is required. If__________did not comply with_________, _______breached its agreement with ________, unless performance is excused or discharged. 

	PERFORMANCE

UCC Performance Concepts
1. Perfect Tender – seller’s performance must be PERFECT.  
a. A shipment of nonconforming goods is an acceptance creating a bilateral K as well as a breach of K
b. A less than perfect tender by seller generally gives the buyer option of rejection of delivered goods
c. If seller seasonably notifies buyer that a shipment of nonconforming goods is offered only as an accommodation to the buyer, the shipment is a counteroffer rather than acceptance and the buyers is free to accept or rejected it.

2. Rejection of goods – if seller does not meet perfect tender standard, buyer can either (1) retain goods and sue for damages or (2) reject “all or any commercial unit” and sue for damages.  However, buyer must give seller adequate time to cure.
3. Cure – seller who fails to make perfect tender may have chance to cure.  Seller can cure when:

a. Seller’s reasonable ground to believe improper tender would have been ok (based on prior dealings).

b. Time for performance has not yet expired.  If seller sends wrong goods before delivery deadline, seller has opportunity to cure by sending correct goods.
4. Installment Sales Contracts
a. Requires or authorizes: (1) delivery of goods in separate lots; (2) to be separately accepted.  Buyer has right to reject an installment only where there is “substantial impairment” in that installment that cannot be cured.

5. Acceptance of Goods – once accepted, cannot go back and reject.

a. If buyer accepts goods, cannot later reject them.

b. Payment without opportunity to inspect is NOT acceptance.

c. If buyer keeps goods without objection, presumed to have accepted the goods (if delay 1 month or more in objecting, then presumed to have accepted)
6. Revocation of Acceptance of Goods
a. Buyer can cancel contract by revoking acceptance if: (1) nonconformity of goods substantially impairs value; (2) excusable ignorance of grounds for revocation; (3) revocation within reasonable time after discovery of nonconformity.
Common Law Performance Concepts

1. Common law requires “Substantial Performance”

2. If one party substantially performs, then breach is not material and other party must perform
	Conditions – conditions which must be fulfilled before duty to perform arises.
1. A condition is NOT a breach of K, but it discharges the liability of a party whose obligations on the conditional promise never mature. 

2. Uses words like “if” “only if” “provided that” “so long as”

3. Satisfying conditions: Strict compliance with conditions is required.  If K says – this sale is “conditioned on” something and that something is NOT satisfied, then non-breaching party is excused from performing.
4. Types of Conditions:

a. Implied Conditions – ct will imply conditions if “a reasonable person would have believed that parties contracted with the implied understanding that certain facts exist.”  Strict compliance required.
b. Constructive Conditions Concurrent – each party’s performance is a condition precedent to the other’s performance.  Simultaneous tender of performance is required.
c. Constructive Condition Precedent – one party’s performance is a condition precedent to the other’s performance.  Substantial compliance required
Condition Excused
1. Anticipatory Repudiation – unambiguous statement by one party that they will NOT perform, made prior to time of performance.  
a. This excuses the non-breaching party’s duty to perform and

b. Gives rise to an IMMEDIATE claim for damages for breach of K or non-breaching party can reject repudiation and wait when performance is due to sue for breach

c. If the breach is minor, the non breaching party is not entitled to cancel the K

d. Anticipatory repudiation can be reversed or retracted so long as there has not been a material change in the position of the other party.

2. Waiver – promisor knowingly accepts defective performance by promisee, promisor must perform.  Person benefiting from condition who gives up that benefit waives the condition and excuses the other party from satisfying the condition.  This occurs AFTER time condition was to occur.
3. Excuse by Hindrace: promisor refuses to allow promise to perform.  Promisee is excused
4. Impossibility – objective impossibility excuses performance but subjective impossibility does not.
5. Estoppel – occurs when promisee, by words or conduct PRIOR to time for satisfying a condition, leads the promisor to believe that he will not insist on satisfaction.


V. Step 5 -  Has the duty to perform been discharged? 
The issue is whether performance has been discharged.  Discharge can occur due to impossibility to perform, impracticability of performance, frustration of purpose, rescission, and novation.
Impossibility?
A party’s performance will be discharged by impossibility when performance is rendered objectively impossible, i.e. the duties cannot be performed by anyone.  In this case, __’s performance became/did not become more difficult due to the _____________.  This is/is not an example of impossibility.  The facts indicated that ____ could/could not have completed performance if ___________________.  As a consequence, ___’s duty was/was not discharged by impossibility.

Impracticability?

A party’s performance is discharged by impracticability when an unanticipated occurrence or circumstance makes performance unreasonably burdensome. Impracticability is found when the party under a duty to perform has encountered an extreme and unreasonable difficulty and expense that was not anticipated.  In this case, ____ agreed to ________.   ____ had any reason to know that ________________.  While ___ could have completed ______, it would have cost _______.  As a result, ___’s performance should/should not be excused as a result of commercial impracticability.
	Discharge of duty to perform
1. Impossibility of performance: A party’s performance will be discharged by impossibility when performance is rendered objectively impossible, i.e. the duties cannot be performed by anyone.  Must occur AFTER contract was formed.
a. Death or physical incapacity
b. Illegality 
c. Destruction of subject matter   
2. Impracticability: At common law, excuses performance when an unforeseeable circumstance makes it extremely difficult or expensive to render performance. Under the UCC, foreseeability is not required, but it must be shown that the nonoccurrence of the circumstance was a basic assumption upon which the contract was made. 
3. Frustration of Purpose: exists if the parties purpose has become valueless because of some supervening event not the fault of the party seeking discharge. There must be a supervening event that the parties did not foresee which destroys the purpose of the contract.
4. Insecurity – UCC – if words or conduct by one party give “reasonable grounds for insecurity” then the other party can demand adequate assurance; and if it is “commercially reasonable,” can suspend performance until gets adequate assurance.
5. Subsequent agreement of parties

a. Rescission – Parties can mutually agree to rescind performance BEFORE performance is completed.
b. Modification – an agreement by the parties to an existing obligation to accept a different agreement in satisfaction of the existing obligation.  If parties intend the new agreement to replace the old, then this is a modification.
c. Accord and Satisfaction – When parties create a new agreement (accord) and the performance (satisfaction) of the agreement will excuse the original obligations to the original agreement.  
i. A valid accord does not discharge the prior agreement, it merely suspends the right to enforce it
ii. The performance of the accord (satisfaction) discharges the accord and the original K. 

d. Novation – mutual agreement to substitute new party in the K.  Novation excuses the contracted party from performance of the party who is substituted for or replaced.


VI. Step 6 – Has there been a breach?
The next issue is whether the contract has been breached.


A breach occurs when one of the parties to a contract does not perform and that performance was not excused.  In this case, ____ breached/did not breach by _________ when _____________________.  
(for breach by Anticipatory Repudiation)
In this instance, the non-breaching party has several options.  P can treat the contract as discharged.  P can suspend his own performance and wait until the time that D’s performance was due.  Or, P can treat the repudiation as an immediate breach of contract and sue immediately
	Effect of a Breach – 

1. Material Breach – non-breaching party gets all foreseeable damages of breach, can rescind K and may thus be suspended from duty, but the non-breaching is under a duty to mitigate.
2. Minor Breach: a breach of contract is minor if the non-breaching party gains the substantial benefit for her bargain despite the breaching party’s defective performance.  Non-breaching party must perform but can recover damages for immaterial breach.


VII. Step 7 – What remedies are available if the contract has been breached? 
	A. Duty to Mitigate

B. Damages – standard measure = Fair Market Value – Contract Price
a. Compensatory Damages (“benefit of the bargain”) – put plaintiff in same economic position as if contract had been performed. Where a breach is minor, the remedy is an award of damages sufficient to compensate for defective performance. 
-> Expectation Damages: market price – k price & replacement costs. Expectation damages is what will allow the non-breaching party to buy a substitute good (market price – k price) and may also recover damages for the price of replacement of the goods.
-> Incidental Damages – injured party may recover reasonable costs of reselling or repurchasing goods & shipping, storing or inspecting goods.

-> Consequential Damages:  damages arising from breach as a result of special needs or position of the buyer may be recovered if:
i. Damages naturally flowed from breach

ii. Damages where foreseeable by both parties at the time of the contract (Did breaching party have knowledge of special circumstances giving rise to the breach? 
-> Limitation on Damages – Damages must be (1) Foreseeable; (2) Unavoidable (duty to mitigate); (3) Causal; and (4) Certain (not speculative; compare business receipts) – ALWAYS DISCUSS FUCC
-> Liquidated Damages Clause

Parties may fix a sum certain in the event of a breach if:

1. Actual damages difficult to calculate at the time the contract was formed

2. Amount is a reasonable forecast of fair compensation
b. Nominal Damages – when have breach, but no actual damage, plaintiff entitled only to nominal damages.
c. Punitive Damages – NEVER available in the absence of tortious conduct on behalf of the beaching party
C. UCC Damages – putting innocent party where it would have been had K been performed (like expectation damages)

a. Seller Breaches, buyer keeps goods
i. Buyer damages = Fair Market Value if perfect – fair market value as delivered.

b. Seller breaches, seller keeps the goods
i. Buyer damages = Market price at time of discovery of breach – contract price.

ii. Alternative damages measure = replacement/substitute price – contract price 
c. Buyer breaches, buyer has the goods
i. Seller damages = contract price

d. Buyer breaches, seller has the goods
i. Seller damages = contract price – market price at time and place of delivery

ii. Alternative damages = contract price – resale price

iii. Sometimes –also get provable lost profits

e. Lost Profits for Lost Volume Seller – look for facts about inventory sale

i. Get provable lost profits – only for inventory sale.

D. Specific Performance – Equitable remedy arising when legal remedy is inadequate.

a. Contract for Sale of real estate – generally land is unique, so specific performance is available.

b. Contract for sale of goods – only available for UNIQUE goods (antiques, art, custom made)

c. Contract for services – specific performance is NEVER available as a remedy for service contracts

E. Quasi-contractual relief – ALWAYS DISCUSS
a. Where a contract fails, a party may recover in quasi-contract to prevent unjust enrichment of one of the parties. (mistake, fraud, material breach, illegal, statute of frauds violation, impossibility, incapacity, frustration of purpose).


VIII. Step 8. Do any third parties have rights or responsibilities under the contract? 

The issue is whether any third parties have any rights or responsibilities under the contract.

	Third Party Beneficiary

1. Issue: “This is a third party beneficiary K because (promisor) entered the K with (promisee) for (3rd Party)’s benefit.”

2. Label the players:

a. Promisor: person who promises to benefit third party
b. Promisee: person who obtains the promise that benefits the 3rd party
c. 3rd Party beneficiary: intended beneficiary of.  Often named in the K.

3. Is it a valid third-party beneficiary K?

a. Did the parties intend that 3rd party benefit from K?
4. Have the 3rd party rights vested?: 3rd part rights vested if:
a. 3rd pty manifest assent to the promise or has knowledge of the promise

b. 3rd pty brings suit to enforce that promise

c. 3rd pty detrimentally reliance on the promise

d. If rights vested, then original parties cannot cancel/modify.
e. If rights are not vested, then original parties can cancel/modify the K.
5. Effect?

a. 3rd party beneficiary has a direct, personal action to remedy breach of promised performance.

b. 3rd party beneficiaries can sue promisor, subject to any defenses promisor may have asserted against promisee.  BUT, promisor cannot assert promisee’s defenses against beneficiary.

c. 3rd party beneficiary has NO rights against promisee. Promisee may sue promisor.
Assignments
1. Issue: “This is an assignment K because (assignor) assigned her rights and obligations to assignee to receive performance from (obligor).”

2. Label the players:
a. Assignor – person who makes assignment

b. Assignee – person who receives the assignment. NOT named in the contract.

c. Obligor – person who owes performance to assignor.

3. Is it a valid assignment? (three part test)
a. Did assignor intend to assign to assignee?

b. Does the assignment increase the obligor’s duty – if so, then obligor may refuse the assignment.

c. Did assignee give the obligor notice of the assignment?

4. Effect?
a. Once obligor receives notice, he must render performance to the assignee.

5. If obligor breaches?
a. Assignee (stepping into assignor’s shoes) can sue obligor (subject to any defenses or set offs the obligor 
	would have had against the assignor) and can sue assignor for breach of implied warranty.
6. Rescission/revocation of assignment
a. Generally, the underlying K cannot be modified to the prejudice of the assignee.  
b. Gratuitous assignments do not require consideration and thus can be revoked unless 

i. If assignment is in writing and delivered to assignee

ii. Assignee relied on the assignment in a reasonable, foreseeable and detrimental way

iii. If assignee received money from obligor or obligor has already performed
c. Assignments for consideration are irrevocable
Delegation

1. Issue: “This is a delegation K because the promisor has delegated his duty to perform to another.”

2. Label the players:
a. Delegator – person who makes the delegation

b. Delegatee – person to whom delegation made

c. Obligee – person to whom performance is due

3. Is this a delegable duty?
a. Delegation is proper only where the obligation is an ordinary commercial obligation and the delegate is a person of the same reputation/competence as delegator.

b. Delegation permitted unless (1) contract prohibits delegations or prohibits assignments, or (2) the K calls for very special skills

4. Effect?
a. “If delegate performs obligation, then the delegator’s obligation to oblige is satisfied.  Obligee must accept performance of delegate.”

5. If delegatee does not perform?
a. Delegator is liable secondarily to obligee; 
b. Delegatee is liable to delegator; 
c. Delegatee is liable to obligee only if obligee is a 3rd party beneficiary. That is, if third parties have any equities in the subject matter of an assignment, the assignee will take subject to them if it has notice. 


Special Merchant rule
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