Torts Problem Solving Approach

Short Outline

I. INTENTIONAL TORTS

	To establish a prima facie case of all 7 intentional torts, P must prove:
1. Act (or omission) by D that brings about or creates…
2. Intent: a) actual intent  Or b) knows to a “substantial certainty” that that consequence will result 

3.Causation: a) caused or set in motion by D Or b) D’s action was a “substantial factor”
Transfer Intent doctrine: applies when D intends to commit a tort against one person but instead:

1) Commits a different tort against that person

2) Commits the same tort as intended but against a different person 

3) Commits a different tort against a different tort against a different person  

Damages: NO NEED FOR INJURY or actual damages (see below for exceptions)

                 Nominal damages

                 Punitive damages if D’s conduct is wanton 

	1. Battery:  D intentionally causes (i)  a harmful or offensive contact  (ii) with P’s person
P = reasonable person with ordinary sensitivity

P’s person= P’s body or anything closely connected to P  (touching or wearing)
Contact = direct or indirect/to one’s dignity (blowing smoke in P’s face)/ must be offensive socially/P must consent to Doctor contact 
	2. Assault:  D intentionally places (ii)  P in reasonable apprehension  (ii) of an immediate harmful or offensive contact with his/her person 
Reasonable apprehension =  D’s apparent ability to commit assault 
Apprehension ≠ fear or intimidation/≠ words alone/words can negate reasonable apprehension
Immediacy ≠ future harm 

	3. False Imprisonment: Defendant intentionally commits (i) an act/omission confining  P (ii) in a bounded area (ba)
Confine = physical or threat; even if for a short amount of time
P = must know she is being confined (except if child or mentally disabled)
BA = no reasonable means of escape
No need to show intent if confinement resulted in P’s injury 
                       * Specific Defenses 

Privilege of Arrest (see defenses to IT)

Shopkeeper’s Privilege
1. D reasonable believe P committed theft

2. Detention was reasonable

3. Detention limited to a reasonable amount of time 
If shopkeeper was unreasonable in suspecting P, then D could be liable for assault. 
	4. Infliction of Emotional Distress: D intentionally or recklessly engages in (i) an extreme or outrageous conduct (oc) (ii) that causes P severe emotional distress (sed)
D = can also be reckless (as to the effect of his conduct)  ≠ MERE NEGLIGENCE IS NOT ENOUGH 
P = must also prove actual damages (not nominal damages) – severe emotional distress is sufficient
OC= transcend of all bounds of decency ≠ mere insults not enough 

OC = can be repetitive conduct or directed at vulnerable P
SED= fright, horror, grief, embarrassment, anger, worry, nausea, (no need for physical injury)

Damages: Cannot get nominal damage
                                       *Bystander IED
1. P was present when D injured 3rd person

2. P is close relative of 3rd person 

3. D knew 1 and 2 

	5&6. Trespass to Chattel/Conversion: Defendant intentionally causes (i) some (tc)/great(c) damage to (ii) P’s property.
TC = slight damage or interfering with possession 

 TC  Damages = diminished value of chattel or to possessory right
C = serious interference with chattel

C Damages = FMV of chattel at the time of conversion but P keeps the chattel 
*Mistake is not a defense
	7. Trespass to Land:  Defendant intentionally engages in (i) a physical invasion (ii) of P’s land.
Invasion = by entering onto the land or causing a thing or third person do so. 
Land = include space above and subterranean space

If invasion = reckless or negligent = P must prove actual damage to the land.
If invasion = accidental or unintentional = D not liable
                                       *Specific Defense

Necessity (see defenses to IT)

*Mistake is not a defense 


DEFENSES TO INTENTIONAL TORTS *minors and incompetents are liable for their intentional torts
	Consent: P consented to D’s conduct.

Evaluate: 

1. Did P give consent?

2. Was consent valid?  (not fraud or P not incapacitated)

3. What type of consent? (expressed or implied)

4. Did D exceed scope of consent? (i.e., D exceeded force in contact sport)
Example: 

If P was not informed of the switch of doctors, P can sue for battery because P did no consent to be operated by another doctor. 
	Defense Privilege: Self defense (sd), Defense of Others (do), Defense of Property (dp).
SE: Privilege? = when D reasonable believes a tort is about to be committed on D; Mistake allowed? = a reasonable mistake as to existence of danger; Force allowed? = reasonable to prevent harm (include deadly force if there is danger of death or  great bodily injury)
DO:  Privilege? = when D reasonably believes a tort is in fact being committed or about to be committed on a third person; Mistake allowed? = a reasonable mistake as to whether third person is being attacked or has right to defend himself; Force allowed? = reasonable to prevent
DP: Privilege? = when D reasonable believes that a tort is being or is about to be committed on his property; Mistake? = reasonable but not if P has necessity; Force allowed? = reasonable force but Never direct or indirect deadly force to defend property

	Necessity (only for 3 property torts)
Public Necessity:  invasion of  P’s land to avert imminent pubic disaster to protect community as a whole = D has absolute defense 
Private Necessity: invasion of P’s land to protect personal interest = D not liable for trespass but liable for any actual damage to P’s land
	Privilege of Arrest (w/out warrant) Misdemeanor Arrest (ma); Felony Arrest
MA: Privilege = a) P committed breach of the peace and b) is committed in arrestor’s presence. Force allowed? =  reasonable non deadly

FA: Privilege = Officer if probable cause exists/private citizen if a)  felony has been committed and 2) reasonable believe that person arrested committed the felony. Force allowed? = reasonable necessary to arrest


II. DIGNITARY INTERESTS
	Defamation 

To establish a prima facie case for defamation, P must prove:

1.Defamatory language of the part of D
that tends to adversely affect one’s reputation

that impeaches that person’s honesty and integrity 

2. Of or concerning P
P must establish that a reasonable reader or listener would understand that the defamatory statement referred to P.

If statement does not refer to P on its face, P may offer intrinsic evidence to establish that the statement refers to P

3.Publication

Communicated to a third person who understand it.

Publication can be intentional or negligent 

4.Damaged P’s reputation 

If defamatory language is libelous (written) on its face, damages will be presumed. Special damages must be proven if libel per quod
If defamatory language is slander (spoken), P must prove special damages (pecuniary loss), unless it is slander per se where damages are presumed. 

Slander per se: imputing unchastely to a woman; imputing improper conduct in a trade, business or profession; accusing committing a crime of moral turpitude (trait character); imputing loathsome decease.

Where defamation refers to a matter of public concern (First Amendment Privilege), P must also prove:

1.Falsilty of the defamatory language

Statement is presumed to be true and P has the burden of proving that is false.
If P is a public figure or private figure

Public figure if P achieved pervasive fame or notoriety or where P voluntarily achieved a central role in a particular controversy that is active or ongoing.
2. Fault on the part of  D 

P = public figure; P must show that D made statement with malice (D had knowledge of the falsity or acted with reckless disregard as to its truth or falsity).

P = private figure; P must prove that D acted with ordinary negligence (failure to check or investigate the truth) in stating or printing the defamatory statement 
Defenses to Defamation:

1. Consent

2. Truth (if statement is about a private matter)

3. Absolute Privilege: based on identity of speaker (b/w spouses or a government official acting in their official capacity – Must be related to a duty!
4. Qualified Privilege: based on identity of speaker and the content of the speech.

Must have honest and reasonable belief of the accuracy of the statement. 

Relevant to protect private interest 

Relevant to protect a legitimate public interest 

 (letters of recommendation, financial information, …)
	Right to Privacy 

P can claim that D invaded his right to privacy by (any of 4 actions):
1. Misappropriating P’s name or picture for commercial advantage 

Exception: D not liable if publication is newsworthy 

 2. Intruding into P’s privacy or solitude and the intrusion is objectionable to an ordinary person.

3. Public disclosure of private facts about P and must be objectionable to a reasonable person of ordinary sensibility.

Exception: D not liable if publication is newsworthy

4. Placing P in a false light in the public eye that would be objectionable to an ordinary person (defamation may also be an action)

(1) publication of facts that place P in a false light in the public eye (attributes to views that P does not hold or actions P did not take); and 

(2) the false light is objectionable to a reasonable person
If matter is of public concern , P must prove that D made the statement with malice
*Damages = no need to prove special damages 

Defenses to invasion to the right of privacy:

1.Consent or
2. Privilege (Absolute or Qualified) for false light or disclosure
*Truth is not a defense; mistake is not a defense

	
	Misuse of Legal Procedure 

Malicious Prosecution -To establish a prima facie case of malicious prosecution, P must show:

1. Institution of criminal proceedings against P

2. Termination favorable to P

3. Absence of probable cause (would a reasonable person believe that P….?)
4. Improper purpose of D

5. Damages 

Wrongful use of civil proceedings – P must show same as above. 
Abuse of Power  -P must show 

1. Wrongful use of process for ulterior purpose

2. Definite act or threat against P in order to accomplish ulterior purpose.




III. ECONOMIC INTERESTS
	Misrepresentation  Prima facie case:
Intentional/Negligent 
1. Misrepresentation of a material fact (made intentionally or negligently)
a) Intentional Misrep requires: Scienter – when D made the statement, he knew or believed it was false or there was no basis for the statement 
b) Negligent Misrep requires: a misrepresentation in a business or professional capacity
2. Intent to induce P to act or refrain from acting in reliance of the misrepresentation

3. Causation (actual reliance)

4. Justifiable reliance 

5. Damages – must be actual pecuniary loss
	Interfering with Business Relations
Prima facie case:

1. Existence of a valid contractual relationship between P and third person or a valid business expectancy of P

2. D’s knowledge of the relationship or expectancy
3. Intentional interference by D including a breach or termination of the relationship expectancy

4. Damages 




IV. NEGLIGENCE
	Negligence – is a breach of a duty of due care which is the actual and proximate cause of P’s injury. To establish a prima facie case of negligence, P must prove:

	1. Duty: A duty on the part of D to conform to a specific standard of conduct for the protection of plaintiff against unreasonable risk of injury.
Foreseeable Plaintiff – D owes a duty of care to a foreseeable in the zone of danger
Under the Cardozo/ majority view, a duty of care is owed only to persons in the zone of danger. Under the Andrews/minority rule, a duty is owed to all members of society. 
Standard of Care – Absent a special relationship, D must use reasonable care. 

	Standard of Care 
D’s conduct will be measured against that of a reasonable prudent person (RRP) under the circumstances. (OBJECTIVE TEST)

D possessed of superior knowledge = standard of care of a reasonable prudent person with that same superior knowledge

Those with physical characteristics will be held to a like standard (
 mental characteristics not considered)
Specific Situations =

If D undertakes to rescue, he must be reasonably prudent in doing so. 

Duty of care to a fetus as long as viable at the time of injury

ASK & EVALUATE

What would a reasonable person do under the particular circumstances?
	Special Duty of Care
Children = measured against a child of like age, education, intelligence, and experience under similar circumstance (SUBJETIVE TEST); child under 4 cannot be held negligent; child standard does not apply if child engaged in adult activity
Professionals = A person who is a professional is required to possess and exercise the knowledge and skill of a member of the profession or occupation in good standing in similar communities
Common Carries/Inkeepers = must have high degree of care

Automobile Driver to Guest = duty to warn licensee (guest) of any known defects; modern view = duty to refrain from reckless tortious conduct

Emergency = measured against a reasonable person under the same emergency situation


ASK & EVALUATE

What would a reasonable ____would do under the particular situation?
	Land Duty of Care of owners of land 
Entrant can get hurt either by:

Activities carried on by owner or possessor
-> measured against a reasonable prudent person under the circumstances 

Dangerous conditions on land ->
Undiscovered trespasser  = no duty owed

Discovered/anticipated trespasser -  
Owner has a duty to warn or make safe (1) artificial (2)  highly dangerous, (3) concealed conditions from anticipated trespasser (4) that possessor knows about

Licensee (social guest) Owner has a duty to warn or make safe (1) dangerous (2) concealed condition from licensee (3) that possessor know about

Invitee –Owner has duty inspect and warn or make safe (1) concealed conditions to invitee (2) that possessor knew about or could have discovered through reasonable inspection 

Child - Owner has duty to warn or make safe if foreseeable risk to child outweighs expense eliminating the danger. Child may recover if (1) artificial dangerous condition (2) possessor knows that children frequent the property (3) condition is likely to cause injury (4) child in unable to realize risk – (subjective test) and (5) expense of remedying is slight compared with the magnitude of the risk
	Statutory Standard of Care Duty 

P can substitute a RPP with a statutory duty if P shows: (1) P is 
within class the statute meant to protect and (2) harm was that which statute meant to prevent

Duties to Act Affirmatively for the benefit of others 
No duty to act affirmatively

Exceptions: (1) D causes the peril, then has affirmative duty to rescue, and (2) if pre-existing relationship b/w parties, then have duty to rescue.

Negligent infliction of emotional Distress
* P must suffer physical injury (manifestations of the distress, like a  heart-attack)
Theory 1(near miss) - D’s duty to avoid NIED is breached when D creates a foreseeable risk of physical injury, either by 

1) causing a threat of physical impact that leads to emotional distress or  2) directly causing severe emotional distress 
- that by itself is likely to cause physical symptoms. 
Theory 2 (bystander)- No duty owed to 3rd P’s distress resulting from fear of another’s safety unless:

1.3rd P is in zone of danger

2. 3rd P is a close relative of injured person 

3. D has knowledge of 3rd P’s  presence and relationship with injured party.

	2. Breach of Duty: When D’s conduct fell short from the level required by the applicable standard of care owed to P.

FACT DISCUSSION AS TO WHETHER D MET STANDARD OF CARE – 
1. What D did wrong?

2. Was D’s act unreasonable? Why?
When P lacks information about what D did wrong, P will have to rely on the doctrine of Res Ipsa Loquitor (inference of negligence)
P must show that (1) the accident causing the injury is the type that would not normally occur unless someone was negligent, and 

(2) negligence attributable to D
Negligence per se (statute violation/ conclusive presumption of duty and breach/ P must then establish causation and damages) 
P must show that (1) P is within the class the statute meant to protect and (2) the statute was designed to prevent the type of harm that P suffered
* If P cannot establish negligence per se, court should not grant directed verdict for D if the jury finds that D breached a duty and was actual and proximate cause of P’s damages. 
	3.Causation: P must show  both actual cause and proximate cause 

To prove Actual Cause, P must show that injury would have not occurred BUT FOR D’s breach (D’s failure to…)

   Substantial factor =  when breach of each Ds was a substantial factor 

   in causing P’s injury (Ds will be held jointly and severally liable)
   Unascertainable cause = applies when there are two acts, only one of 

   which causes injury, but it is not known which (D must prove that the 

   other D caused the injury)
To prove Proximate Cause, P must show that it is fair to hold D liable because his injuries were the foreseeable cause of  D’s breach of duty (D’s failure to…).
1. Where the consequences of D’s breach foreseeable? 
2. Did P’s injury result from the risk created by D?
    Direct Cause -> D liable; Eggshell Theory (take your P as you find 

                                her)

    Indirect Cause 
        Foreseeable intervening cause -> D liable (medical negligence,  

        negligent rescuer, protection or reaction to force, subsequent decease 
        or accident) 
        Unforeseeable Intervening (superseding) cause -> D not liable   

        (act of god, criminal or intentional acts of third persons)      


	4. Damages (not presumed) PROOF OF ACTUAL DAMAGES REQUIRED!
P must mitigate and no attorney fees are recoverable
Past damages: medical expenses, lost earnings, and pain and suffering
Future damages: future medical bills, lost earnings, future pain and suffering
Punitive Damages = NO unless D’s conduct is “wanton and willful”
Egg-shell skull doctrine = D is liable for all damages, including aggravation of an existing condition, even if the extent or severity of the damages was unforeseeable.
Collateral Source Rule:  damages are not reduced if P received benefits from other sources such as insurance payments from insurance policy maintained by P or his employer. Payment made by D or by his insurance company are credited against D’s liability

	Defenses to Negligence 
1. Modern Defense 
Comparative Negligence: P’s negligence is not a complete bar to recovery. Rather, the trier of fact compares relative negligence of P/D and reduces from P recovery P’s relative negligence. (If P is 10% at fault, her damages are reduced by 10%).
Modified “partial” form of comparative negligence (majority of states) allows P to recover only if her negligence was less serious or no more serious than that of D.

“Pure” comparative negligence allow recovery no matter how great P’s negligence
2. Traditional Common Law Defense 
Contributory Negligence: P’s own negligence contributed to her injury (objective standard). Completely bars P’s right to recovery 
 Last Clear Chance: where P may recover if D could have avoided the accident  but failed to do so (last human wrong doer)      
 Assumption of Risk: If P expressly or impliedly consented to harm, recovery barred if P (1) knew of the risk and (2) voluntarily assumed it (subjective standard). Completely bars P’s right to recovery

Implied Assumption of Risk: where the risk is one that an average person could clearly appreciate.     
Express Assumption of Risk: when risk is assumed by an express agreement.


V. STRICT LIABILITY  
	Strict Liability – Liability imposed for a breach of an absolute duty to make safe which is the actual and proximate cause of P’s injury
1) An absolute duty on the part of D to make safe

2) Breach of that Duty 

A. Dangerous and Trespassing Animals

Domestic Animals – no strict liability for owner unless owner knew about the animal’s propensity for danger
Trespassing Animals – owner has strict liability for damages caused by trespassing animals (cattle, sheep, etc)

Wild Animals – owners of wild animals always have strict liability for the animal’s actions
B. Ultrahazardous/abnormally dangerous activities – HAND – An activity is Ultrahazardous or abnormally dangerous if:

        1. High risk of serious harm to person or property 

        2. Activity cannot be made completely safe

        3. Not a common activity in the community

        4. Degree of danger outweighed by community interest 

* The harm must result from the kind of danger to be anticipated from such ultrahazardous activity

3) Causation: breach of duty is the actual and proximate cause of P’s injury 
4) Damage to the P’s person or property 
Defenses:

1. Assumption of Risk 

     But NOT contributory negligence unless P knew of the danger and negligently caused miscarrying activity
2.Some states apply comparative negligence

	VI. PRODUCT LIABILITY 

	Strict Product Liability
P must show: 

1) Strict duty owed by a commercial supplier

a. D is a merchant or commercial supplier of the particular product and  therefore  owes a strict duty of care to foreseeable end users
i. Buyer of the product; or

ii. User of the product

iii. Bystanders, guests, or rescuers
2) Breach of that duty 

a. The product is so defective as to be unreasonably dangerous because of 

i. Manufacturing defect, or
ii. Design defect or defective warning: P must show
       (1) Product not safe for intended use 
       (2) Product could have been made    

           safe without serious impact on 
           price/utility

       (3) Alternative design is practical
3) Actual and proximate cause 
a. To prove actual cause, P must trace the harm suffered to the detect in the product that existed when the product left the D’s control. (but this is presumed if product sold in ordinary channels of distribution).
b. To prove proximate cause, P must show that his injuries were the foreseeable cause of D’s breach of duty (D’s failure to…)
i. Did P make a foreseeable use of the product?
ii. Can D argue that misuse was unforeseeable?

iii. Or Can D argue for unforeseeable, superseding cause? 

4) Damages:  personal injury and property damage (no recovery of economic damages standing alone)
Defenses:
1) Contributory Negligence States:

a. Assumption of Risk

b. Unreasonable misuse of product
Ordinary Contributory Neg NEVER a defense (when P failed to discover or guard against defect)
2) Comparative Negligence States:

Apply comparative negligence rules
	Negligence
P must show 
1) Duty of Care 
a. A duty on the part of D to conform to a specific standard of care for the protection of the P against unreasonable risk of injury. 

b.  Foreseeable P: merchants owe a duty of care to any foreseeable P, regardless of privity.
c. Standard of Care: merchants must use reasonable care in designing, manufacturing, assembling, or inspecting a product, and providing the necessary warnings. 

2) Breach of that duty : negligent conduct by D leading to the supplying of a defective product
3) Actual and Proximate Cause (same as neg)
4) Damages: personal injury or property damages (no recovery of economic damages standing alone)
Defenses:
1. Assumption of risk

2. Any type of contributory negligence
	Misrepresentation
1) Misrepresentation of material fact made concerning quality/use of goods

2) Seller intended to induce reliance by buyer

3) Justified reliance (privity is irrelevant)
4) Causation and Damages

a. Actual cause is shown by reliance.

b. Proximate cause and damages same as strict liability
Defenses
a. Assumption of Risk is NOT a defense if reliance justified
b. Contributory negligence same as in strict liability, UNLESS defendant intentionally misrepresented
Implied Warranty
Applies in every sale of goods
1)  Warranty of merchantability guarantees that goods are fit for a particular purpose or fit for ordinary purpose
2) Breach

a. Product fails to live up to 1 
3) Causation (same as neg)
4) Damages personal injury and property damage (no recovery of economic damages standing alone)
Defenses
a. Assumption of Risk
b. Misuse of product 

c. Failure to follow directions

d. Failure to complain to seller w/in reasonable time

Express Warranty
1) Affirmation of fact or promise concerning goods that becomes part of the basis of the bargain creates an express warranty.

2) Breach

a. Fault need not be shown to establish breach.  

b. P only needs to show that product failed to live up to express warranty.

3) Causation/Damages/Defenses same as for implied warranty

4) Disclaimers – will be effective only if consistent with warranty



	Nuisance is a default claim when the intentional tort of trespass to land will not be met.  Not a separate tort, but a type of harm.

Public nuisance: an act that unreasonably interferes with the health, safety, or property of the community.
 Example = Using a commercial building for criminal activity such as prostitution

 P may recover when = P suffered personal injury or harm that is different in kind from injury suffered by members of the public.

Private nuisance: a substantial, unreasonable interference with another private individual’s use and enjoyment of an immediate possession.

Substantial interference = interference with private right to use and enjoy property; must be offensive, annoying, inconvenient to the average person in the community; not substantial if it is merely the result of P’s hypersensitivity. 
Unreasonable interference = severity of inflicted injury must outweigh utility of D’s conduct

Trespass to land distinguishable because for nuisance, not physical invasion of land necessary

Remedies
Damages – money damages

Injunctive relief (when money damages are inadequate)

Abatement by self-help

For private nuisance: one has privilege on D’s land to personally abate a private nuisance after notice given to D and D refused to act
For public nuisance: only a public authority or private party who suffered some unique damage can seek injunction or abatement
Defenses
Legislative authority – i.e. D claims was complying with a statute.  This is a persuasive argument, but it is not an absolute defense by itself.
Coming to the nuisance (D claims P bought property when D’s conduct already occurring) – not absolute defense.

	VIII. GENERAL CONSIDERATIOS

	1) Ask if there were multiple D’s:

a. Vicarious Liability

1. Doctrine of Respondeat Superior Employer/employee relationship – employer liable for employee actions when:
a. Tort committed within the scope of employment

b. Frolic v. detour – minor (detour) deviation is within scope employment.  If major (frolic) deviation (in time or geographic area), then not within scope of employment.
c. Intentional torts are NOT within scope of employment (unless involves authorization to use force… i.e. nightclub and bouncer)
d. Employer may be liable for its own negligence if it has some reason to be on notice that the action that resulted in harm were likely to occur (such as that a reasonable employer would have learned of D’s criminal record).
2. Independent Contractor/Hiring Party – hiring party generally not liable, except:

a. Contractor engaged in inherently dangerous activity since the duty is non-delegable
3. Partners or joint venture – liable for tortious acts in scope and course of affairs of partnership

4. Driver of car – owner generally not liable, except if:
a. If car used for family affair
b. Permissive use

c. Negligent entrustment
5. Parents and Children -  Parent not vicariously liable for acts of children unless
a. Parent entrusted child w/ dangerous instrumentality, child acting for parent or parent knows or approves of wrongdoing  
b. Parent may be liable for own negligence. (i.e. improper supervision, negligently leaves dangerous object with child)

6. Patron of tavern (innkeeper)
	b. Joint and Several Liability – for indivisible harm, each and every D is jointly and severally liable for whole of harm.
1. Release – release of liability

2. Satisfaction – recovery of full payment

3. Comparative Contribution – allows Ds who pays more than share of damages to seek contribution from other D’s (requires proving proportion of harm).  Not available for intentional torts.

4. Indemnification – only available for vicarious liability AND strict liability (i.e. retailer gets sued, can seek indemnification from manufacturer).

2) Did someone die?

a. Survival statutes – victim’s cause of action will survive to permit the recovery of all damages from time of injury to time of death. 
b. Wrongful death statute – allows P’s family/spouse to sue for:

1. Losses resulting from decedent’s death

2. Pecuniary damages – but NOT pain and suffering

3. Loss of Consortium

a. Loss of services, loss of companionship, loss of sex

3) Is D an immediate family member, government official, or charity?

a. Immunities might apply


VII. NUISANCE
1

